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Shopping centers represent some of the most complex sets of legal relationships encountered in modern real estate developments.  In residential projects, there are owners, lenders, and short term tenants.  In office and industrial projects there may be longer term tenants, but their interests in the real estate rarely extend beyond a right to possession of all or part of a building.  By contrast, in shopping centers, there are space tenants, ground tenants, pad owners, cross easements with neighbors.  Each of these parties often have a variety of real property rights in the center and other property as well as the contractual rights contained in typical leases.

The Owner

When analyzing a shopping center title, the owner(landlord/developer) is subject to all the interests encumbering the real estate.  The owner’s title is subject to the leases, including any easements and restrictions in the leases, and to any easements in favor of adjoining parcels and in favor of any “pads” which may have been conveyed.  The owner’s title includes the benefit of any easements across adjoining parcels.

The Lender

In a typical situation, the owner’s lender is in a similar position to the owner.  However, the lender’s position with respect to the tenants may be different.  To begin with, a lender recording a mortgage takes subject to all leases which have recorded notices of lease.  In addition, depending on state law, the lender may take subject to any tenants that the lender actually knows about.  Bear in mind that the lender will usually have some form of assignment of leases that usually will have a rent roll attached.

If the lender wants to have priority over the interest of the tenant, a subordination agreement can be obtained from the tenant.  In most cases, the tenant will demand that the lender agree not to disturb the tenant in the event of a foreclosure provided that the tenant is not in default under the lease.  The lender, in turn, will want the tenant to accept the lender as its landlord in the event of a foreclosure and agree to continue to be bound by the original lease(the tenant “attorns to” the lender).  Hence the typical agreement ends up as a “Subordination, Nondisturbance and Attornment Agreement” or SNDA, for short.  The details of these agreements are often hotly negotiated, particularly by large tenants.  These agreements are typically recorded if the tenant’s lease is recorded, but some lenders have required that all SNDAs be recorded.  The effect of an SNDA on title is to subordinate the tenant’s interest to the mortgage, but the nondisturbance provisions encumber or limit the interest of the mortgagee.

In some jurisdictions, there can be provisions in the leases which automatically subordinate the lease to a mortgage, Even if these clauses are enforceable under local law,  the provisions have to be carefully reviewed.  Many of these provisions require that the lender provide a nondisturbance agreement as a condition of subordination.  In these cases, the subordination is not automatic, and a nondisturbance agreement must be executed to effect the subordination.  In some cases, there is language which can give a tenant the approval of the form of the nondisturbance which makes the clause worthless in the absence of express agreement with the tenant.

Space Tenants

The typical space tenant’s interest is deceptively like the space tenant in an office building or warehouse, there are likely to be several real estate issues relating to the use of other areas in the shopping centers and use restrictions affect the center and other land owned by the landlord.  Accordingly, the Notice of Lease assumes unusual importance.  

While a short document(often only a couple of pages), it can protect the tenant against unforeseen problems with third parties and can affect the landlord’s ability to rent other areas of the shopping center and to refinance or sell the center.  When documenting a lease transaction, it is important to spend a little time on the notice so that the parties truly receive the benefit of their bargain.

For both the landlord and tenant, it is vital that the notice accurately describe the demised premises, including appurtenant rights such as access, utilities and parking on the rest of the center.  Demised premises are usually described in the lease by a general reference to the shopping center and the square footage of the premises and a sketch or site plan showing the location of the leased premises.  The notice of lease should include a legal description of the shopping center, the word description of the demised premises as contained in the lease, and a photo-reduced copy of the plan which shows the location  of the premises.    For the landlord, including all of this information makes clear that the lease does not cover other areas of the center which could cause concern to other prospective tenants.  For the tenant, including as much detail as possible will avoid possible future disputes with other tenants over such matters as control of loading docks and outdoor display areas, not to mention the possibility that the exhibit to the unrecorded lease can be lost over time.

Some description of the appurtenant access, utility and parking rights can avoid future disputes over their location and extent.  If the parties have negotiated for tenant approval of any reconfiguration of the parking and access, the notice of lease should so state.  On the other hand, if the landlord has retained the right to change the parking areas, the notice of lease should not limit these rights by, for example, giving the tenant rights of access and parking “as shown on the attached plan” which could give the tenant the rights to the striping as shown on that plan.

After the description of the leased premises, the most important business terms to include in the notice are use restrictions.  If the tenant is restricted as to the type of business to be transacted in the space, the notice should so state.  If the landlord has agreed to use restrictions on the rest of the center or on other land which the landlord may own in the vicinity, the recorded notice of lease may be the only way of making sure that all other prospective tenants have knowledge of these restrictions.  Many disputes can be avoided by including the use restriction language from the lease in the notice of lease, even if it adds a couple of pages to the notice.

Obviously, the notice should contain the basic information about the parties and term and must conform to state statutes.  The Notice of Lease should be executed by all parties to the lease and with the same witnessing and acknowledgement formalities as a deed.  Any Notice of Lease should contain the names and addresses of the parties to the lease, a reference to the lease with its date of execution, the term of the lease with the date of commencement and the date of termination of such term, a description of the property contained in the lease, a notation if a right of extension or renewal exists, and, if there is an option to purchase, the existence of such an option and the date by which the option must be exercised.  Since many leases provide for a commencement date in the future after the building is built or the tenant improvements are completed, a specific commencement date cannot be stated when the notice of lease is prepared.  In such a case, the notice should state the definition of the commencement date from the lease, and a revised notice or notice of specific commencement date should be recorded after the lease has commenced.  Termination dates and renewal and purchase options often are determined by the commencement date so that a specific commencement date is very important.

From a title searching standpoint, it is important to remember that a space tenant has a separate title which must be searched for liens, assignments, and subleases.  A lender needs to know who holds the interest as the time a mortgage is recorded.  An owner needs to know not only who the tenant is but also what encumbrances may affect the leasehold in the event that the leasehold or other interests of the tenant are to be modified or terminated.

Finally, note that a space tenant’s interest includes an exclusive right to possession to a specific area, and a non-exclusive right to use the common areas of the center.  When looking at a tenant’s title, it is important to distinguish between those matters that affect the “demised premises” and those that only affect the common areas.  Also note that a tenant’s interest may be either superior to or subject to any mortgages or liens affecting the center depending upon the order of recording or express agreement.

Pad Tenants

In many centers, there are free standing buildings which may or may not include adjoining parking areas.  The tenant often builds its own building and has the obligation to maintain the building and adjoining area..  In contrast to space leases, these leases typically have very specific easements for access and utilities.  There are also frequently options to purchase and/or rights of first refusal.  Since the owner still owns the fee, all matters affecting the pad affect the owner’s interest.

Pad Owners

In some cases, assuming that subdivision approval has been obtained, the tenant will actually purchase the pad.  In such cases, it is vital, that the deed include all rights over adjoining property to successfully build and operate the business to be located on the pad.  Because it is a conveyance, the vague generalities which are sometimes accepted in leases are no longer acceptable.  There must be a map recorded which accurately describes the pad and all of the appurtenant easements.  The partial release of any mortgage must include the appurtenant easements.  The seller/owner must be sensitive to the fact that, once the deed is recorded, the easements can not be easily changed without both the agreement of the pad owner and significant additional costs.  

If the pad is sold, the encumbrances affecting the pad no longer affect the title to the balance of the shopping center.  However, the easements which benefit the pad do affect the balance of the center.

In some cases, an anchor tenant in a mall will buy the land underneath its building.  Since the building is part of a larger building, the easements must include cross easements for access and support.  In these types of projects, there is usually a Reciprocal Easement Agreement(“REA”) which includes not only the easements, but also many of the conditions and restrictions which might otherwise appear in an unrecorded lease.  These agreements contain a mixed bag of provisions, some of which are interests in real estate, and other of which are contractual and personal to the parties.  In representing a lender or purchaser of an interest which is affected by an REA, care must be taken to determine the extent to which the various provisions are enforceable by subsequent parties.

Neighbors

There are often REAs between owners of adjoining centers or even owners of portions of an existing center.  Like any appurtenant easement, the title to the adjoining property must be searched to make sure that the parties to the agreement owned the property at the time and that all liens were dealt with by partial releases or subordinations.  Because shopping centers are often tied together functionally, it is important to review the surveys carefully to make sure that all necessary rights exist.

